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CORPORATE HEADQUARTERS
Foot of Sampson Street « Son Diego, Calfornio « 92113
P.O. Box 13308 » Son Diego. Californic « 92170-3308
(619) 238-1000 « TWX; 910-335-1147 SWM SDG « FAX (619) 238-0934

John A. Hinton

Regional Administrator

California Environmental Protection Agency
Department of Toxic Substance Control
Office of External Affairs

245 W. Broadway, Suite 425

Long Beach, CA 90802-4444

April 12, 994
Dear Mr. Hinton:

This letter is to express my appreciation to for meeting with the members of the San Diego
Industrial Environmental Association ("IEA") to discuss the correction of some of our problems with
the Department of Toxic Substance Control. Southwest Marine ("SWM") recognizes that even the
best administered programs will develop glitches from time to time that require the focused efforts
of both the agency and the industry to correct. Our meeting to discuss these issues in an open
forum speaks highly of CalEPA’s commitment to resolve these concerns.

At the meeting | specifically raised issues concerning the U.S. Navy’s refusal to accept generator
status for hazardous waste generated from their vessels and the Division of Toxic Substance
Control opposition to SWM's appeal to the State Board of Equalization {"SBE") for refund of taxes
paid by SWM for hazardous waste generated by the U.8. Navy. | have provided you with a
summary of both issues below:

Navy Generated Hazardous Waste

Problem: The U.S. Navy refuses to accept "generator” responsibility for the hazardous
waste generated from Navy vessels under repair in private contractor’s yards., This forces
the shipyard to assume all liability and costs, including California hazardous waste taxes
and fees, involved in the handling and disposat of the Navy’s hazardous waste and
circumvents the requirement for "cradle-to-grave" responsibility for generators of hazardous
waste,

Background: Since mid-1980, the U.S. Navy has contractually compelied ship yards in
California to accept generator status for Navy generated hazardous waste during vessel
repair operations. The Navy supports this contract requirement using the logic that only
"materials-in-process” exist on a vessel. Therefore, until the material is disposed of by the
ship repair contractor it is not a "waste" and therefore not subject to regulation under the
California hazardous waste contro! statutes.

California and other U.S. shipyards have tried repeatedly to get the U.S. EPA to compel the
Navy to stop circumventing their legal responsibility. The EPA, which has formally agreed
with position of the ship yards, has refused to take enforcement action against the Navy,
referring the ship yards to their local EPA Regions for relief. The local regions, including
Region 9, have refused to take action, stating they can not act without the U.S EPA’s
policy guidance. The California Division of Toxic Substance Control {as the Department of
Health Services, during the 1980's) also has repeated confirmed to California ship yards
that the Navy is legally the generator and must accept generator status. Despite these facts
the Navy continues to compel ship yards to dispose of Navy hazardous waste under the
contractor’'s EPA Identification Number by threat of contract default.
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Solution: The California Environmental Protection Agency can bring immediate liability and
financial relief to the ship repair industry by compelling the Navy to come into compliance
with California hazardous waste control laws. The Division of Toxic Substance Control can
and should bring enforcement actions against the Navy, if it fails to comply with the law,

Taxes_and Fees paid by private Contractors for Navy Generated Hazardous Waste

Problem: California taxes and fees, paid on hazardous waste, are tracked by EPA
Identification Numbers through uniform hazardous waste manifests. When the Navy forces
private ship yards to assume generator status for Navy generated hazardous waste this
causes the contractor to become liable for taxes and fees which should be paid by the
Navy.

Background: In late 1988, SWM appealed to the California State Board of Equalization
{"SBE") for a re-determination of taxes paid in 1988 on hazardous waste generated by the
U.S. Navy, After a delay of almost two years, the SBE staff denied SWM’s claim. SWM
appealed this decision in an informal hearing before a SBE Hearing Officer and was opposed
in our claim by attorneys from the Division of Toxic Substance Control {"DTSC") Fees Unit.
The DTSC attorneys claimed SWM was the generator of the hazardous waste, and was
responsible for their taxes and fees, despite the fact that on numerous occasions in the
past, the Department of the Health Services (the predecessor agency of the Division of
Toxic Substance Control) had determined that the Navy was in fact the generator of
hazardous waste derived from their vessels.

Solution; The Division of Toxic Substance Control must adopt a uniform and consistent
position concerning who is the generator of hazardous waste from vessels undergoing
repair in California ship yards. This position must be uniformly implemented by DTSC in
both the enforcement and fees units.

| hope this clarifies the issues | raised at our meeting. ! will phone you in the next week or so to
discuss how SWM and CalEPA can work together to resolve these issues,

Sincerely,

Dana M. Austin
Corporate Manager
Environmental Affairs
Attachments

cc: John D. Dunlap {11 (List of Attachments only)



ATTACHMENTS:

Issue 1: U.S. Navy Generated Hazardous Waste

1.1) Letter from Mr. Richard Wilcoren, Chief, Toxic Substance Control Division, California
Department of the Health Services, dated ?/28/84, to Mr. M.H. Donley of Commercial
Cleaning Corporation, stating the U.S. Navy is the "generator” of hazardous waste {bilge
waters) from the operation of their vessels and must assume generator responsibilities.

1.2} Letter from Mr. Harry N. Sneh, Facility Permitting Unit, Toxic Substance Control
Division of the California Department of Health Services, dated June 4, 1985, to Mr. Bruce
Gair of Southwest Marine, stating the U.S. Navy is the "generator” of hazardous waste
: (asbestos) generated from repair operations on their vessels.,

1.3) Notice of Violation, dated October 31, 1985, issued by the County of San Diego,
Department of Health Services, to the U.5: Navy, for failing to manifest asbestos waste
generated from repair work performed at Southwest Marine.

1.4) Letter from Mr. David Mulliken, Latham & Watkins, to Mr. Angelo Bellomo, Chief,
Southern California Section, Toxic Substance Control Division of the California Department
of Health Services, dated January 22, 1996, providing legal analysis U.S. Navy Violations
of California Hazardous Waste Control Requirements on behalf of National Steel & Ship

: Building Company and the Port of San Diego Ship Repair Association.

1.8} Letter from Mr. David Mulliken, Latham & Watkins, to Mr. Angelo Bellomo, Chief,
Southern California Section, Toxic Substance Control Division of the California Department
of Health Services, dated January 23, 18886, providing executive summary of January 22,
1986 letter to same.

1.6) Letter from Marcia Williams, Director, Office of Solid Waste, U.S. Environmental
Protection Agency, dated February b, 1886, to Vice Admiral Peter J. Rotz, U.S, Coast
Guard, stating that as general matter, the owner/operator of a vessel is the generator is
! hazardous waste generated from the vessel and must assume generator responsibilities,

1.7} Letter from John Masterman, Chief, RCRA Management Unit, Hazardous Waste
Management Section of the California Department of Health Services, dated May 14, 19886,
to Lieutenant Commander Bell, U.S. Navy, stating the U.S. Navy is the generator of
hazardous waste generated on-board Navy vessels under repair at private contractor's
facilities.

1.8} Examples of U.S. Navy standard contract items requiring private contractor 1o assume
generator responsibilities.

1.9) Example of manifest document disclaimer used by Southwest Maring to ship U.S. Navy
hazardous waste to TSDF.

issue 2: DTSC opposition to Southwest Marine's request for redetermination of taxes and fees.

2.1} California Division of Toxic Substance Control Prehearing Brief from Joan A. Markoff,
Staff Attorney, Toxics Legal Office, dated March 18, 19392, to the California State Board of
Equalization.

2.2) Southwest Marine Statement of Position in Response to Prehearing Brief and Reply to
Petition for Redetermine and Claim for Refund from W. Alan Lautanen of Gray, Cary, Ames
& Frye, dated April 8, 1982, to California State Board of Equalization.

2.3) Reporter’'s Transcript of Hearing, dated May 15, 1992,



2.4) Decision and Recommendation of the State Board of Equalization in the matter of
Southwest Marine's request for Redetermination, dated June 17, 1992,

2.5) Southwest Marine's Request for Reconsideration to the California State Board of
Equalization, dated July 16, 1892

2.6) Letter from Herb L. Cohen, Senior Staff Counsel, California State Board of Equalization,
dated July 29, 1992, to Southwest Marine, denying Request for Reconsideration.

2.7} Letter from W. Alan Lautanen, of Gray, Cary, Ames & Frye, dated August 10, 1992,
requesting an oral hearing before the full Board in the matter of Southwest Marine’s
Request for Redetermination.
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Mr. M. H. Daonley

General Manager

Commercial Cleaning Corporation
P.0. Box 938

National City, CA 92050

Dear Mr. Donley:
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This is in response to your recent letter requesting clarification on
the generator of wastes from a naval vessel at a commercial shipyard.

The Navy is the generator of the waste and must sign the manifest.
The Navy is the person whose act produced the hazardous waste, i.e,,
the generation of bilge water while operating the vessel.

The Navy should contact Kit Davis at (916) 323-6043 to determine the
proper E.P.A. identification number to use and to resclve any other
questions regarding manifesting. )

If you need further clarification or information, please contact
Johr Masterman at (916) 323-6042.

...... Sincerely,

A :
UL L

Richard Wilecoxon, Chief
;/Toxic Substances Contrsl Division

""""" E cce: Alex Vinck )
~ Production Hanager v
Southwest Marine, Inc.
I San Diego Division
P.0O, Box 13308
San Diego, CA 92113-0308
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June 4, 1985

Mr. Bruce Gair

Southwest Marine

P. 0. Box 13308

San Diego, CA 92113-0308

Dear Mr. Gair:
ASBESTOS WASTE GENERATION FROM NAVY SHIPS

Reference is made to your May 28, 1985 telegram concerning the
asbestos wastes that are removed by your company from ships of
the U.S8. Navy.

The Department concurs with you that the Navy, as the shipowner,
is the generator of the asbestos wastes and therefore must con-
form with the requirements of Article 6 of the California Adminis-
trative Code, Title 22, Division 4, Chapter 30 - Minimum Standards
for Management of Hazardous and Extremely Hazardous Wastes.

é If you have any gquestions or need additional informatién, please
call Susan B. Romero of my staff.

Sincerely,

Harry N. Sneh ¢
Facllity Permitting Unit .
Southern California Section Sl
Toxic Substances Control Division

HS:SR:kp
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DIVISION OF ENVIRONMENTAL HEALTH PROTECTION
HAZARDQUS MATERIALS MANAGEMENT
(619) 236-2222

October 371, 1985

H. E. Engel, General Manager
Southwest Marine, Inc.

P. 0. Box 13308

San Diego, CA 92113

NOTICE OF VIOLATION

This Notice of Violation is a result of procedures established by the Supervisor
of Shipbuilding Conversion and Repair as to the generation, handling, storage,
transportation and disposal of asbestos as a hazardous waste.

Between February 11, 1985 and August 9, 1985 Southwest Marine, Inc. under
contract with the U. S. Navy and at the direction of Supervisor of Shipbuilding
Conversion and Repair removed approximately 10,000 pounds of asbestos waste
from the Pluck and the Standley. The asbestos waste was removed from the ships
while in drydock at Southwest Marine's facility located at the Foot of Sampson
Street in San Diego. This asbestos waste has been stored by Southwest Marine
at their establishment for more than 90 days.

This situation has resulted in the following violations:

a. The U. S. Navy is in violation for failure to manifest the asbestos waste
as the Tegal generator. The California Administrative Code, Title 22,
Division 4, Chapter 30, Article 6, Requirements for Generators of Hazardous
Waste, Section 66484 states "The generator of any hazardous or extremely
hazardous waste to be transportad offsite shall: (1) Complete the generator
and waste section and sign the manifest certification.

b. Southwest Marine, Inc, is in violation for storage of hazardous waste for
more than 90 days. The California Administrative Code, Title 22, Division
4, Chapter 30, Articlée 4, Hazardous Waste Facility Permit and the California
Health and Safety Code, Chapter 6.5, which requires a permit from the State
Department of health Services for storage of hazardous waste.

The U. S. Ravy and Southwest Marine, Inc. must comply within 15 days.

If you wish to discuss this matter please call Dan Avera of the Hazardous
Materials Managment Unit at 236-2222.
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Angelo Bellomo i
Chief, Southern California Section
Toxics Substances Control Division
California Department of Health Services
107 8. Broadway, Room 7128

Los Angeles, California 90012

Re: U.S. Navy Violations of California
Hazardous Waste Control Requirements

Dear Mr. Beilomo:

.Recently, the United States Navy ("USN") has

- refused to perform generator requirements for hazardous
§ wastes produced by USN vessels and boats ("Navy ships") when
7 berthed or dry-docked at commercial or public shipyards or
docks in the San Diego area. This refusal is a clear vio-
lation of the requirements of State law, and has created an
i untenable regulatory and economic dilemma for San Diego's

ship repair contractors and sub-contractors ("Contrac-

tors")./1

; 1. This letter is submitted by Latham & Watkins on behalf
= of National Steel & Shipbuilding Company and the Port
of San Diego Ship Repair Association, whose membership
: includes A & E Industries, American Rigging Supply,
i Arcwell Corporation, Bay City Marine, Bowman Brothers,
‘ Colt Industries, Control's Engineering Maintenance Cor-
poration, Continental Marine of San Diego, Crown
Welding Company, Fryer-Knowles, Inc., H. C. Fraser,
Harbor Services, Inc., Kettenberg Marine, Maritime
Power, Inc., Owens Corning Fiberglass, Pacific Marine
Sheet Metal Corporation, PDS, Inc., Pac Ord, Inc.,
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Because the USN has refused to manifest hazardous
wastes from Navy ships temporarily berthed at non-Navy
docks, the Contractors are compelled either: (1) to perform
generator duties for the USN - duties which they are not
legally required to perform, which they cannot perform in
some respects, and which carry substantial long-term econom-
ic risks which the Contractors cannot assume; or (2) not to
perform those duties and become potentially subject to
enforcement actions for hazardous waste conditions not of
their making. The USN, however, appears determined not to
conform its conduct to the requirements of State law, and
has established ship repair contracting policies intended to
shift the burden of its hazardous waste generator duties to
others.

The Department of Health Services' assistance is
urgently required to correct the USN's misunderstanding of
its legal obligations under California law, and otherwise to
ensure .the USN's compliance with applicable requirements of
the State hazardous waste control program. To facilitate

- vour review of this matter, we have included here an exten-

o sive discussion of the relevant facts and law, an analysis
of the USN's position with respect to the management of haz-
ardous waste produced by Navy ships, and copies of pertinent
correspondence and USN policies.

A. Background

The Contractors perform repair and alteration wark
in San Diego on Navy ships under government contracts with
the Department of the Navy. While the Contractors frequent-
ly perform such work on Navy ships when they are berthed or
dry-docked at USN facilities (e.g. the 32nd Street Naval
Station or the North Island U.S., Naval Air Station), repairs
or alterations may also be performed on Navy ships berthed
or dry-docked at San Diego shipyards owned or operated by
the Contractors or docks leased by the Contractors from the
San Diego Port Authority ("commercial facilities'").

Propulsion Controls Engineering, Ram Enterprises,
Southwest Marine, Inc., Triple "A" South, Performance
Contracting, Lnc., Cleanlng Dynamlcs Corporatlon, West
Coast Coating, R. Slayen, Ltd.
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Ship repair work is a large-scale activity which
may take months to complete. During repairs, Navy ships may
be moved back and forth between USN facilities and commer-
cial facilities. Regardless of the ship's berthing loca-
tion, the USN maintains a significant presence of its per-
sonnel aboard the vessel. The ship's crew remains assigned
to the ship throughout the repair period, sometimes assist-
ing the Contractor while at other times performing repair
work without Contractor assistance. In addition, a variety
of other USN ship repair teams or commercial repair groups
unrelated to the Contractors are normally aboard.

The nature of the work performed varies from con-
tract to contract. Common to nearly all ship repair work,
however, is the need to handle hazardous wastes generated by
the USN. Regardless of whether work is performed on Navy
ships berthed at a USN facility or a Contractor's shipyard,
there is frequently a need to: (1) manage bilge water gen-
erated by Navy ships; or, (2) manage asbestos wastes removed
from Navy ships.

Each of these wastes is listed as a hazardous
waste under California law, and the USN has never questioned
its responsibility for the proper management of such wastes
when Navy ships are berthed or dry-docked at USN facilities.
Recently, however, the USN refused to manifest asbestos
wastes removed from a Navy ship berthed at Southwest Marine,
Inc.'s San Diego shipyard. The refusal to manifest this
waste resulted in the issuance by the County of San Diego
Department of Health Services ("CDOHS") of a Notice of Vio-
latien ("NOV") of the California Hazardous Waste Control Law
to the USN, which CDOHS had determined was the legal genera-
tor of these wastes. /2 See Exhibit A.

In response to the NOV, the USN contended that it
was not responsible for the management of hazardous wastes
generated on Navy ships when they are berthed or dry-docked

2. Note that while the CDOHS correctly determined that the
USN had violated state requirements for this waste,
CDOHS also alleged that Southwest Marine, Inc. had
illegally stored wastes on-site, even though the cause
of this dispute was the USN's original refusal to mani-
fest these wastes for disposal.



o
{1 LATHAM & WATKINS 133%‘?3‘? @5
. .
v - ¥ .
iy Angelo Bellomo
K January 22, 1986

Page 4

at Contractor facilities. The USN argued that it has sover-
eign immunity from such enforcement actions, that it need
not comply with State requirements for waste listed as haz-
ardous by the State but not by federal law, and that in any
event the USN is not-the generator of wastes produced on
Navy ships that are undergoing repair at commercial facil-
ities. See Exhibit E. Ironiecally, the USN continued to
acknowledge that it is the generator of these wastes when
they are removed from Navy ships when repaired by a Contrac-
tor at a USN facility. See Exhibits B and F.

Soon thereafter, the USN Supervisor of
Shipbuilding and Repair in San Diegoiissued a determination
that the USN could not manifest any hazardous wastes from
Navy ships at Contractor shipyards since the USN did not
possess an EPA Generator Identification Number for those
facilities, and would no longer manifest wastes from Navy
ships at Contractor repair yards after December 20, 1985.
See Exhibits B and C.

In December 1985, the Chief of Naval Operations
("CNO") issued an amblguous policy statement concerning the
performance of hazardous waste generater duties for hazard-
ous wastes removed from Navy ships. Apparently, the USN has
decided that Navy ships should not be considered hazardous
waste generators . because the administrative and legal
responsibilities of being a generator are not compatible
with the mobile nature of our ships." See Exhibit D. Based
on this conclusion, the CNO determined that the shore facil-
- ity where the ship is located at the time wastes are removed
L from the ship " is considered the generator . . . and
has the responsibility for handling the [hazardous waste] in
compliance with RCRA." Id.

Since the USN has advanced different arguments
regarding its purported lack of responsibility for the man-
L agement of hazardous wastes produced by its ships when
n berthed at commercial fac111t1es, we have, for present pur-
poses, construed the USN's position as embracing several
elements:

1. Because of sovereign immunity, the USN need
not comply with the requirements-of the California Hazardous
Waste Control Law governing the management of hazardous
waste, or at least that it is immune from administrative
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orders or other proceedings initiated to compel USN compli-
ance with those laws;

2. Assuming that the Navy must comply with Cali-
fornia law, the USN is not responsible for the management of
wastes generated by Navy ships when they are berthed at com-
mercial facilities since the USN is not the generator of
such wastes;

3. Assuming that California law does apply, the
USN cannot manifest hazardous wastes removed from Navy ships
at commercial facilities since the USN does not possess an
EPA Generator Identification Number ("EPA ID") for those
facilities (and apparently is incapable of obtaining EPA
ID's for such facilities), and in any event suffers practi-
cal disadvantages which make the Contractors better suited
to perform generator duties,

Based on these contentions, individually or in
combination, the USN is attempting to shift to the Contrac-
tors its legal responsibility for, and the cost of managing,
hazardous wastes generated by Navy ships. In fact, however,
the USN has an affirmative obligation to comply with Cali-
fornia hazardous waste control regulations; the USN is the
generator of hazardous bilge water and asbestos wastes
removed from USN ships, regardless of where they are
berthed; and, the USN is legally required and uniguely able
to complete generator duties for wastes produced by its
ships.

B. The USN Has An Affirmative Obligation To Comply With
The Provisions Of The California Hazardous Waste Con-
trol Law, And Is Amenable To Injunctive Relief And
Sanctions For Violations Of State Requirements

The federal program regulating the treatment,
storage and disposal of hazardous wastes is contained in the
Resource Conservation and Recovery Act ("RCRA"), 42 U.s.C.

§ 6901 et seq., which expressly requires federal agencies
and departments to comply with all federal, state and local
hazardous waste management requirements. RCRA § 6001, 42
U.S8.C. § 6961, states in part that:

Each department . . . of the executive, legisla-
tive and judicial branches of the Federal Govern-
ment (1) having jurisdiction over any solid waste



B
®

‘LAIﬁA% & WATKINS

"Angelo Bellomo
January 22, 1986
Page 6

management facility or disposal site or (2)
engaged in any activity resulting, or which may
result, in the disposal or management of hazardous
waste shall be subject to, and comply with, all
Federal, State, interstate, and local require-
ments, both substantive and procedural {including
any requirements for permits or reporting or any
provisions for injunctive relief and such sanc-
tions as may be imposed by a court to enforce such
relief), respecting the control and abatement of
solid waste or hazardous waste disposal in the
same manner, and to the same extent, as any person
is subject to such requirements, including the
payment of reasonable service charges. Neither
the United States, nor any agent, employee, or
officer thereof, shall be immune or exempt from
any process or sanction of any State or Federal
Court with respect to the enforcement of any such
injunctive relief. (Emphasis added).

The United States Navy is unquestionably a depart-
ment of the executive branch of the federal government.
Through its operation and maintenance of Navy ships, the USN
is undeniably engaped in activities which result in the
necessity to dispose of or otherwise manage hazardous
wastes, e.g. bilge water and asbestos hazardous wastes among
others. Pursuant to RCRA § 6001, the USN therefore has an
affirmative obligation to comply with all Federal, State and
loecal "requirements, both substantive and procedural
respecting control and abatement of solid waste or hazardous
waste disposal,"” (emphasis added) and is amenable to
injunctive relief and sanctions for failure to comply with
such requirements.

In response to this express congressional mandate,
the USN has observed that statutes in derogation of sover-
= eign immunity are to be strictly construed, and that RCRA
§ 6001 does not subject the USN to state or local regula-
tions for the proper management of wastes "which [are] not
listed as hazardous in the federal [RCRA] regulations." See
Exhibit E. This contention is patently wrong.

First, the Federal, State and local "requirements"
with which the USN must comply under the express language of
RCRA § 6001 clearly include a hazardous waste generator's
duties under California law. As stated by the court in
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California v. Walters, 751 F.2d 977 (9th Cir. 1984),

". . . state waste disposal standards, permits, and report-
ing duties clearly are 'requirements' for the purposes of

§ 6961 [i.e. RCRA § 6001]." Id. at 978. The court in
Florida Department of Environmental Regulation v. Silvex
Corp., 606 F. Supp. 159 (M.D. Fla. 1985), has also held that
RCRA § 6001 waived federal sovereign immunity with respect
to the U.S. Navy's compliance with Florida's "requirements"”
governing hazardous waste management, provided that such
"requirements" are comprised of '"objective and ascertainable
state regulations,” or "specific, precise standards,"
including "control requirements." Id. at 163.

In California, state regulatory requirements for
the control of hazardous waste are contained in the Cali-
fornia Administrative Code, Title 22, Chapter 30. Under
these regulations, a generator of hazardous waste is
required to obtain an EPA identification number. See Cal.
Admin. Code, Title 22, R. 66472. If the generator trans-
ports hazardous waste for off-site treatment, storage or
disposal, he must complete a manifest for the shipment which
states among other things the generator's EPA ID, the nature
and quantity of waste and its intended off-site destination.
See Cal. Admin. Code, Title 22, R. 66480-66484, These Cali-
fornia generator regulations are precise and objective stan-
dards governing the control of hazardous wastes, and as such
are valid "requirements" of State law with which the USN
must comply pursuant to RCRA § 6001.

The USN's argument that it need not comply with
State law requirements for wastes which are not listed as
hazardous under the federal regulations makes no sense. As
is expressly stated in RCRA § 6001, departments of the fed-
eral government are required to comply with all requirements
of State law, as well as the requirements of federal and
local laws. The California laws governing the control of
hazardous wastes specifically list both bilge water zand
asbestos as hazardous wastes subject to regulation under the
California hazardous waste control program. Cal. Admin.
Code, Title 22, R. 66680(c)(75) and R. 66680(e). Whether or
not asbestos is "listed"” as a hazardous waste under 40
C.F.R. Part 261 - which contains -the several federal defi-
niticns of hazardous wastes for the purpose of the federal
hazardous waste control program under RCRA - is absolutely
irrelevant to RCRA § 6001l's mandate that the USN comply with
California requirements for the management of asbestos, a
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waste specifically determined by the State to be hazardous
and subject to regulation under California hazardous waste
control laws.

In fact, the listings of hazardous wastes con-
tained in 40 C.F.R. Part 261 (i.e. the RCRA regulations
which define what constitutes a hazardous waste for the pur-
poses of federal hazardous waste control program) are irrel-
evant to this case. Pursuant to RCRA § 3006, States may
administer and enforce their own hazardous waste control
programs in lieu of the federal RCRA program either on an
interim or a final basis. See RCRA §§ 3006(b) and (c).
California received its initial interim authorization to
administer the State's hazardous waste control program in
lieu of the federal program on March 23, 1981. See 45 Fed.
Reg. 29935 (1981). Part of this authorization included
express approval of California's listing of hazardous waste:

EPA has determined that the State's [i.e. Cali-
fornia's] definitions and lists of hazardous
and extremely hazardous wastes meet the minimum
requirement that they cover a universe of waste
nearly identical to that which is controlled by
the Federal program under 40 C.F.R. Part 261.

Id. As EPA correctly stated in its authorization of the
California hazardeous waste control program,

The practical effect of this decision is that
generators, transporters, and owners and opera-
tors of hazardous waste management facilities
in California will be subject to the State of
California hazardous waste program in lieu of
the Federal hazardous waste program (40 C.F.R.
Parts 260-263 and 265)

3. Cal. Health & Safety Code § 25159.5 was amended in 1984
and incorporates into State .law all RCRA regulations
promulgated by EPA, including 40 C.F.R. Part 261. How-
ever, that provision further states that existing Cali-
fornia laws and regulations which are more stringent
than federal regulations are also in effect, a result
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Therefore, not only is the fact that 40 C.F.R.
Part 261 does not list a waste as hazardous irrelevant to
RCRA § 6001's requirement that the USN comply with the pro-
visions of State hazardous waste control laws,/4 but the
provisions of 40 C.F.R. Part 261 are themselves irrelevant
in this case since EPA has approved the State hazardous
waste control program pursuant to RCRA § 3006 and since the
relevant requirements of state law are more stringent than
corresponding federal regulations.

Accordingly, the USN's argument that it need not
comply with state requirements for wastes from Navy ships
not "listed" as hazardous under 40 C.F.R. Part 261 is incor-
rect, Indeed, not even the USN takes it seriously, as is
evident from the fact that the USN has repeatedly acknowl-
edged the applicability of Californiz hazardous waste con-
trol laws (including state regulations defining hazardous
wastes) to the management of wastes from Navy ships, regard-
less of whether the ships are berthed at a USN facility or a
commercial facility. See Exhibits B, C and F and references
cited therein.

Since the USN is a department of the federal gov-
ernment, since the USN engages in activities in California
which do or may result in the need to manage of hazardous
wastes, and since California laws and regulations governing
a generator's control of hazardous wastes are ascertainable
and objective standards that constitute valid state "re-
quirements" with which the USN must comply pursuant to RCRA

expressly authorized by RCRA § 3009. Thus, even if
bilge water and asbestos hazardous wastes were not haz-
ardous under 40 C.F.R. Part 261 (see f.n. & below), the
more stringent California hazardous waste identifica-
tion requirements would control.

4, Note also that the listing of waste in 40 C.F.R. Part
261 is not the only method for determining whether a
waste is hazardous under the federal program. A solid
waste, even 1f not "listed," is a hazardous waste if it
meets any of the several other definitional criteria
specified in 40 C.F.R. § 261.3. Thus, asbestos may be
a hazardous waste even though not specifically listed
as such by federal regulations.
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§ 6001, the sole remaining issue in the USN's sovereign
immunity argument is whether the USN has immunity from
enforcement actions brought by authorized State agencies to
compel through injunctive relief and sanctions the USN's
compliance with the provisions of California hazardous waste
management requirements.

The answer to this inquiry is obviously no; there
is no such immunity. Under the express and unambiguous
terms of RCRA § 6001, the USN is required not only to comply
with relevant provisions of California law regarding the
control and abatement .of hazardous waste, but is alsoc sub-
Jject to:

. any provisions feor injunctive relief and
such sanctions as may be imposed by a court to
enforce such relief . . . . Neither the United
States, nor any agent, employee or officer
thereof, shall be immune or exempt from any
"process or sanction of any State or Federal
e Court with respect to the enforcement of any
M such injunctive relief.

- RCRA § 6001.

While it may be that the RCRA § 6001 waiver of
sovereign immunity does not make a federal department sub-
ject to criminal sanctions for violations of State require-
g ments, see California v. Walters, 751 F.2d 977 (9th Cir.

L. 1984), and while it may be that this waiver does not make
federal departments subject to certain monetary remedies
provided by State law, see Florida Department of Environ-
mental Regulation v. Silvex Corp., 606 F. Supp. 159 (M.D.
Fla. 1985), it is absolutely clear under the statute and
case law that the United States is both required to comply
with "requirements'" of State law and is subject to State
injunctive relief and sancticdns for violations of California
hazardous waste control requirements.
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C. The USN is the Generator of Hazardous Wastes Produced
On Navy Ships, Regardless of Whether Navy Ships Are
Berthed or Dry-Docked at USN Facilities or Contractor
Shipyvards, And Must Obtain A Generator Identification
Number For Such Activity

With respect to asbestos wastes removed from Navy
ships berthed at Contractor shipyards at least, the Navy has
contended that it is not the generator of these wastes and
therefore not responsible for their management. For the
reasons discussed below, it is c¢lear that the Navy has mis-
construed its generator status with respect to asbestos
wastes and that the Navy is also the generator of bilge
water on Navy ships, regardless of where the ship is located
when such wastes are generated.

Several statutory and regulatory definitions are
germane to this discussion. Under the California hazardous
waste control program, the term '"generator" is defined as:

= any person, by site, 'whose act or process

ay produces hazardous waste identified or listed
B in Article 9 or 11 of this chapter or whose act
first causes a hazardous waste to become sub-
ject to regulation.

—"

Cal. Admin. Code, Title 22, R. 66078. The Hazardous Waste
B Control Act, Cal. Health & Safety Code § 25100 et seq.,
defines "waste" to include among other things:

(a) Any material for which no use or reuse is
intended and which is to be discarded.

(b) Any recyclable material.

Cal. Health & Safety Code § 25124, TFinally, a '"hazardous
waste'" means:

-~

a waste, or combination of wastes, which
because of its quantity, concentration, or
physical, chemical, or infectious character-
istics may either: :

(a) Cause, or significantly contribute to an
increase in mortality or an increase in




..........

LATHAM & WATKINS

. Angelo Bellomo

January 22, 1986
Page 12

serious irreversible, or incapacitating
reversible, illness.

(b) Pose a substantial present or potential
hazard to human health or environment when
improperly treated, stored, transported,
or disposed of, or otherwise managed.

Cal. Health & Safety Code § 25117./5 One or more of these
definitions applies to the determination of whether the Con-
tractors or the USN is the "generator' of the wastes.

"Bilge water" is a term used here generically to
refer to waste fuels and oils or other liquid or semi-solid
substances containing hazardous constitutents which accumu-
late on Navy ships as a result of operating or maintaining
the ship's engineering systems. The precise composition of
bilge water can vary, but it is in any event listed as haz-
ardous under California law. See Cal. Admin. Code, Title
22, R. 66680(e).

Bilge water is also undeniably a waste. Such
waters are removed from Navy ships and are either treated to
extract recyclable products or else are disposed of. In
either event, bilge water is a waste under Cal. Health &
Safety Code § 25124 since that provision defines as waste
both materials with no further intended use or reuse, or
those materials which may be recycled. Bilge water is pri-
marily produced as a result of operating engineering systems
on Navy ships, and there is no question but that the USN, as
the owner and operator of Navy ships, is the person whose
act results in the production of these hazardous wastes.

The California Department of Health Services
("DOHS") previously considered the issue of whe is the gen-
erator of bilge water on Navy ships berthed at commercial
shipyards, and cencluded, as we have, that:

5. Further definition of "hazardous waste' is provided in
Cal. Admin. Code, Title 22, Chapt. 30, Articles 9 and
11. As discussed above, both bilge water and ashestos
are listed as hazardous waste under California law.
See Cal. Admin. Code, Title 22, R. 66680(e) and

R. 66680(c)(75).
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The Navy is the generator of the waste and must
sign the manifest. The Navy is the person
whose act produced the hazardous waste, i.e.,
the generation of bilge water while operating
the vessel.

See Exhibit G.

The same is true of asbestos wastes (a material
formerly installed on Navy ships as lagging, i.e., pipe
insulation), although the USN contends that lagging is not a
hazardous waste until the Contractors cut and remove it
under contracts with the USN. Before such action occurs,
the USN claims lagging continues to serve a useful purpose.
See Exhibit E. Based on this analysis, the USN asserts that
the Contractors are the generators of the asbestos waste
since it was the Contractor's act of asbestos removal which
"produced the hazardous waste or first caused the hazardous
waste to become subject to regulation" (paraphrasing here
the definition of generator). Id.

The USN's analysis is wrong, however, boeth as a
matter of law and fact. A person is a generator if he meets
either of the two criteria specified in Cal. Admin. Code,
Title 22, R. 66078: (1) if a person's act or process
produces a hazardous waste, he is a generator; or, (2) if a
person’'s act first causes a hazardous waste to become sub-
Jject to regulation, he is a generator. The Navy's con-
tention in regard to asbestos, i.e. that Contractors
generate the waste because the lagging continues to serve a
useful purpose until it is cut and removed, conveniently
overlooks the definition of the term "waste."

As noted above, "waste" means a material for which
no further use or reuse is intended and which is intended to
be discarded. The disposition of asbestos lagging on Navy
ships is a matter solely within the USN's control: the USN
specified or accepted the installation of asbestos lagging
on Navy ships in the first place; the USN owns the asbestos
lagging; and, the USN determines when asbestos lagging is
net intended for further use and should be removed. If the
Navy did not decide that asbestos lagging on one of its
ships had no further intended use, the USN would not con-
tract for its removal and the Contractors would never be
involved.
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To assert that asbestos lagging continues to serve
a useful purpose until it is removed is simply wrong in the
context of a ship undergoing repair or alteration. Before a
ship is repaired, the Navy has already decided which lagging .
has no further intended use and should be discarded, and
either has the lagging removed by its own crews or hires a
Contractor to remove it, or both. Under the definition of
"waste," the asbestos lagging is waste once the USN has
decided that it is no longer intended for further use and
should be discarded. The fact that the USN is the entity
which makes this determination is evidenced by the fact that
it contracts for the removal of asbestos lagging which the
USN no longer wants to be used on its ship.

Alternatively, the USN's argument could be con-
strued as contending that a Contractor's removal of asbestos
waste from Navy ships first makes the waste subject to regu-
lation, therefore making the Contractor the generator under
the second definition of "generator" contained in Cal.
Admin. Code, Title 22, R. 66078. Even assuming that it were
the actual, physical removal of asbestos hazardous waste
from Navy ships that makes such wastes subject to regulation
(an assumption which is not true for the reasons discussed
below), such a result would not alter the fact that the USN,
because it has already decided that the asbestos lagging has
no further intended use, is still the generator of such
waste. In any event, the USN's argument in this regard mis-
construes the alternative definition of generator.

The California alternative definition of "genera-
tor" precisely parallels the federal definition of that
term. See 40 C.F.R. § 260.10 (deflnltlon of "generator").
Under federal regulations, it is necessary to include as a
generator the person whose act "first causes a hazardous
waste to become subject to regulation'" since 40 C.F.R.

§ 261.4(c) excludes from regulation

hazardous waste which is generated in a product
or raw material storage tank, a product or raw
material transport vehicle or wvessel, a product
or raw material pipeline, or in a manufacturing
process unit or an associated non-waste treat-
ment manufacturing unit . . . until it [i.e.

the hazardous waste so generated] exits the
-unit in which it is generated
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Asbestos wastes from Navy ships, however, are not generated
in product or raw material storage tanks, a product or raw
material transport vehicle or vessel, or in a manufacturing
process unit, and therefore are not materizls which are
excluded from regulation until they exit a non-regulated
hazardous waste generation unit. Thus, the USN's contention
that asbestos waste is not a hazardous waste until removed
from Navy ships is wrong, and the alternative generator
definition is irrelevant to the issue.

As was the case with bilge water, DOHS has previ-
ously reviewed the issue of whether the Contractors or the
USN is the generator of asbestos wastes removed from Navy
ships, and concluded that the USN is indeed the generator of
those wastes and must comply with the requirements of Cali-
fornia law in their management. See Exhibit H.

Next, the USN appears to contend that a ship's
berthing or dry-dock location determines who is the genera-
tor of wastes produced on Navy ships. If the ship is
berthed at a Contractor facility, the Contractor is the gen-
erator. If the ship is berthed at a Navy facility, the USN
is the generator. See Exhibits C and F. In this regard,
the USN also states that

inasmuch as ship repair contractor facilities
are not owned or operated by the U.S. Navy, the
U.5. Navy does not possess a U.S. Environmental
Protection Agency (EPA) Generator Identifica-
tion Number of these facilities. The Navy,
therefore, cannot legally manifest wastes gen-
erated at these locations

See Exhibit B./6 For the reasons discussed below, this con-
tention is not only meritless, but in fact suggests a fur-
ther instance of the USN's failure to comply with the
requirements of State law.

6. We have assumed here that the USN's argument is made in
relationship to all off-site management of such wastes,
and that the statement that the USN cannot manifest
such wastes is not limited solely to any legal problem
it may have under California law in manifesting wastes
from Navy ships to its North Island treatment facility.
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3 First we dismiss the obvious. The definition of
generator states "a person, by site, " (emphasis

T added). The prepositional phrase "by site" modifies the

; word "person,” and cannot be construed as meaning that "the
site" determines who is a generator. Instead, it is the
person whose act produces the waste (or whose act first
causes the hazardous waste to be subject to regulation) that
determines who is the generator, and such person is the gen-
erator at each site where he produces the waste, regardless
of whether he owns or operates that site. Therefore, a per-
son is a generator at each site where he produces hazardous
wastes; the site of a person’'s hazardous waste production
does not absolve him of his generator duties under either
California or federal regulations.

As discussed above, Californiz law requires gener-
ators to manifest their waste if they are to be managed
off-site. BSee Cal. Admin. Code, Title 22, R. 66480 et seq.
Generators are required to have EPA identification numbers
and may not manifest wastes without one. See Cal. Admin.
Code, Title 22, R. 66472. Where a person is a generator at
several sites, he must have a separate EPA ID number for
each site.

nnnnn

: Regardless of where a Navy ship is berthed, the
"site"” of the hazardous waste generation is the ship itself,
not its berthing location. EPA has previously issued EPA ID
numbers for ships, and DOHS apparently has a policy in place
to address the issue. See Exhibit G. Thus, contrary to the
g USN's claims, the '"site" of bilge water and asbestos waste
- generation is not the facility at which the ship is berthed
or dry-docked. Even if the berthing location of a ship
could be considered a "site," that difference in location
would not, as a matter of law, make the owner of that sirte
the generator of the USN's waste. As discussed above, the
regulations have just the opposite effect. Where the USN is
the generator of a waste, it is the generator of the waste
regardless of the location. Therefore, the USN's professed
lack of an EPA ID for ships berthed at commercial facilities
. is hardly a reason why it cannot manifest such waste and, in
o fact, suggests a further consciocus violation of State law.

As a final argument against the existence of its
legal obligations, the Navy analogizes the Contractors, who
repair Navy ships as large as aircraft carriers, to automo-
bile mechanics. "If the [mechanic] generates any hazardous
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waste during the course of repairs,” the USN states, "the

[mechanic] (and not the automobile owner) would be deemed
. the generator of that waste.'"/7 §See Exhibit E. Moreover,
o the USN says, the mechanic is in a better position than the

automobile owner to complete the informational requirements
- of the manifest for such waste. Id.

We are unaware of any recent instances where the
commander of a major surface combatant dropped his ship off
at the local shipyard for a tune-up and o0il change, left the
keys and asked to be called when the work was done so he
would know when to come back to pick it up. Ship overhaul
activities, for reasons of scale, ownership presence and
actual performance, have nothing in common with automobile
repairs. Because of the manner in which Navy ship repairs
are performed at commercial shipyards, the USN's analogy is
completely inapposite, and the USN - unlike the hypothetical
automobile owner - is both able and in fact better posi-
tioned than the Contractors to complete manifests for haz-
ardous wastes removed from Navy ships berthed at commercial
facilities.,

The USN maintains a significant presence of its
personnel on ships undergoing repair work at commercial
facilities. The ship's company remains assigned to the ship
£ throughout the repair period to perform repairs not underta-
f ken by the Contractors, and the crew frequently assists the
Contractors in the performance of other repairs. In addi-
tion to normal working days, a portion of the ship's crew
f will remain abeard 24 hours a day to ensure continued safety
e of the ship during non-working hours. Other USN repair
teams, including the USN Ship Intermediate Maintenance
Activity ("SIMA") and wvarious Navy mobile repair units, will
________ also be simultaneocusly engaged in ship repair activities,

Additionally, the USN's Supervisor of
Shipbuilding, Conversion and Repair ("SupShip") in San Diego

—

ok 7. It is interesting to note that this analogy assumes 1its
conclusion: it concludes that a mechanic who generates
hazardous waste is a generator, and therefore fails on
its own circular logic. Moreover, for the reasons
described above, the Contractors are not the generators
of hazardous waste on Navy ships.
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L maintains a significant military and civilian staff which
has responsibility for awarding and administering ship
£ repair contracts, overseeing Contractor performance and
! inspecting completed Contractor work before final accept-
ance. When Navy ships are berthed or dry-docked at commer-
o cial facilities, SupShip administrators and inspectors are
present at the Contractor's facility and aboard the Navy
ship on a daily basis. 1Indeed, a requirement of every ship
repalr contract where work is performed on a ship located at
a commercial facility is for the Contracter to assure USN
access to the ship and to provide SupShip persons and others
office space for their use.

In light of these facts, the USN's status during
Shlp repair work cannot be analoglzed to that of an automo-
bile owner who is absent during the repair of his car. More
important, however, is the fact that the significance of the
USN's presence on Navy ships in commercial shipyards makes
the USN as able to complete hazardous waste manifests for
ship-generated hazardous waste as the Contractors. The
USN's ability and procedure for manifesting hazardous waste
from Navy ships being repaired by Contractors when the ship
is berthed or dry-docked at a USN facility as opposed to a
commercial shipyard proves the point. See Exhibit F. The
only difference between these circumstances is that the haz-
- ardous waste transporter must gain access to a USN facility
' as opposed to a Contractor repair yvard, a difference which-.
hardly makes the Contractors better able to complete mani-
fest for hazardous wastes generated on Navy ships than the
USHN.

Not only is the USN physically able to manifest

o wastes from Navy ships berthed at commercial facilities, but
' there are portions of the manifest which the Contractor can-
not complete. As of September 1, 1985, all hazardous waste
manifests must contain a certification by the generator
that:

(1) the generator of the hazardous
waste has a program in place to reduce the vol-
ume or guantity and toxicity of such waste to
the degree determined by the generater to be
economically practicable; and

(2) the proposed method of treat-
ment, storage or disposal is that method cur-
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rently available to the generator which
minimizes the present and future threat to
human health and the environment.

RCRA § 3002(b). This is a certification which cannot be
made by the Contractors since they are not the generators of
the hazardous waste and since the Contractors have no con-
trol whatsocever over the volume or quantity of hazardous
wastes produced on Navy ships. Only the USN has control
over the volume and toxicity of hazardous bilge water and
asbestos waste generated on Navy ships, and therefore only
the USN, as the legal generator of the wastes, can make the
waste mlnlmlzatlon certification required on the manifests.

E. Conclusions

For the reasons discussed above, the USK is unde-
niably cobligated to comply with California requirements for
managing hazardous wastes which are generated on Navy ships,
and is subject to injunctive relief and sanctions for
non-compliance with such requirements. See RCRA § 6001;
United States v. Walters, 751 F.2d 977 (9th Cir. 1984);
Florida Department of Environmental Regulation v. Silvex
Corp., 606 F. Supp. 159 (M.D. Fla. 1985). As matters of law
and fact, the USN is the generator of bilge water and
asbestos hazardous wastes produced on Navy ships regardless
of where they are berthed or dry-docked at the time such
wastes are produced. The USN therefore must possess an EPA
ID for these activities and complete manifests for those
wastes. See Cal. Admin. GCode, Title 22, R. 66472, 66480-84.
Even if there were latitude in the law which might relieve
the USN of its obligations (which there is not), there is no
practical reason to shift the USN's mandatory duties to the
Contractors; the USN is equally and in fact uniquely able to
manifest hazardous wastes from Navy ships whether or not
those ships are berthed at commercial or USN facilities.

Notwithstanding these facts, the USN is attempting
to shift its California hazardous waste generator duties to
the Contractors through the adoption of new Navy policy
determinations, gee Exhibit D, and .contractual requirements.
Recent requests for bids, for example, have included a
requirement that all hazardous wastes removed from Navy
ships when berthed at Contractor shipyards be considered
"contractor-generated” and managed accordingly. The Con-
tractors, however, do not and should not have these duties
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under the California hazardous waste control laws, and
should not be economically compelled by Navy contracting
procedures to perform them.

Unless the Department of Health Services requires
the USN to perform its legal obligations for the proper man-
agement of hazardous waste, it is likely that this instance
of the USN's non-compliance with State law will continue.
Unless the Department requires the USN to perform these
duties, there will be hundreds of Navy ships home-ported in
California cities which are not properly subject to hazard-
ous waste regulation. While the Navy argues that the mobil-
ity of its ships makes compliance with such laws
inappropriate, it is that very mobility which, from a state
perspective, makes such regulation imperative. If the USN
is allowed to avoid hazardous waste control requirements for
wastes generated on its ships by transferring those wastes
to shore facilities, such waste generaticn will never be
adequately controlled by State laws. If a similar policy
were followed by commercial ships, the leoss of state control
and hazardous waste accountability would be enormous.

The USN must and should perform its legal hazard-
ous waste obligations, and the Department should take what-
ever actions are necessary in order to assure that
compliance. We appreciate your attention to this matter and
lJook forward to a speedy resolution of the problem.

Very truly

=W

David L. Mulliken

of Latham & Watkins
Attorneys for Port of
San Diego Ship Repair
Association

cc: Marsha Croninger, Esgq.,
Department of Health Services
Dan Avera, San Diego County -
Department of Health Services

KSL4-TI:10
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¢ Violations of California Hazardous

Waste Control Regquirements

Dear Angelo:

Thank you for returning my call so promptly on

Tuesday.

As promised, I have enclosed our analysis of the
position recently adopted by the U.S. Navy ("USN'")

concerning management responsibilities for hazardous wastes
generated by its ships, together with relevant documents,
At your suggestion, I am simultaneously forwarding the
enclosure to Marsha Croninger of your staff for her review.

Given the volume of the enclosed materials, I
thought it would be helpful to provide a summary overview of

the issues. In essence,

the USN has decided that it will no

longer manifest wastes generated by its ships which are
undergoing repair and alteration work at commercial
shipyards, insisting instead that .the ship repair
contractors or subcontractors ('"Contractors") assume the

USW's generator duties.

This wrongful refusal to comply

with California Hazardous Waste Control Law ("HWCL")
requirements has created an untenable regulatory and

economic dilemma for San Diego Contractors, and has already
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resulted in the issuance of one Notice of Violation to the
USN by the San Diego County Department of Health Services.

In support of its position, the USN contends that
it enjoys sovereign immunity from compliance with California
hazardous waste regulations for materials not specifically
listed as hazardous by federal regulations, e.g. asbestos
and bilge water. The USN has also decided that a generator's
legal and administrative duties are incompatible with the
mobile nature of its vessels, and argues that it is not in
any event the generator of hazardous wastes produced by its
= ships. a

Not one of these arguments is correct. As a
result of prior inquiries by the Contractors, the Califormia
Department of Health Services has already concluded that the
USN is the generator of the hazardous wastes produced by
Navy ships. It is also clear that the USN has an
affirmative statutory obligation to comply with California
hazardous waste control requirements and is amenable to
injunctive relief and sanctions for its violationms of
California law.  Moreover, there is no legal basis, or
compelling practical reason, for exempting the USN from
compliance with the HWCL simply because its ships move., 1In
- fact, the mobility of Navy ships (and ships in general)
§ * makes their regulation all the more imperative. Were the
e State to exempt from HWCL compliance all ships which use
California ports, literally hundreds of waste-generating
sites would not be subject to direct State control.

: Because the USN's policies are to be implemented
nationwide, the problem which has first surfaced in San
Diego will soon affect the entire State. As I mentiomed to
you yesterday, it appears that the USN may already be
implementing its new policies in the Bay Area,

Given the enormous potential economic and
regulatory impact of the USN's new position on San Diego
Contractors, we are of course anxious to resolve this matter
as quickly as possible. We have already had unsuccessful
discussions with local Navy representatives, who are
completely constrained by the new Navy-wide policies. We
have, however, been able to tentatively schedule a meeting

"with Navy policymakers in Washington, D.C. on February 5,
1985.
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k LATHAM & WATHKINS

Angelo Bellomo
January 23, 1986
Page 3

Subsequent to our conversation on Tuesday, we
learned that we are not in fact under any obligation to
communicate directly with Dr. Kizer on this matter.
Therefore, in light of your interest, we will not forward
the enclosure to him now, despite our previous indication to
the contrary. We have, however, been informed by several
Contractors that both local congressmen and the Lieutenant
Governor have, as a result of previous meetings among them,
requested further information regarding this growing
dispute, requests which will need to be satisfied shortly.

= I hope that the enclosed analysis will facilitate
? your staff's review of the matter. We will be in touch with
Marsha early next week to determine if there is any otherxr
way in which we can be of assistance. If at all possible,
it would be extremely helpful to us if we could discuss this
matter with you before our scheduled trip to Washington
early next month (although we certainly understand your time
constraints). I will call to discuss this possibility with
you next week,

Again, I appreciate your attention to this
important issue, Angelc, and look forward to future
discussions after you have had an opportunity to review the
- enclosed materials. In the meantime, please do not hesitate
5 to call should you have any questions.

Very truly rs,

avid L. Mulliken
of LATHAM & WATKINS

Enclosure
o cc: (w/encl)

g Marsha Croninger, Esq., California Department
o of Health Services

Dan Avera, County of San Diego Department of
of Health Services

Port of San Diego Ship Repair Association
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, 5.8, 20460

FEB 51988

Vice Admiral Peter J. Rotz . B
chiaf, Office of Marine Environment SRR
and Systems R
United Statss Coast Guard Lo
2100 2nd Stog 3.9, oo
u&ahin‘taﬁ, chl 20593 : '“gﬁ

S "_'t'.'_

Dear Vice Admirsl Rotz!

We have been asked by members of your stalf %o slarify the
applicability of EPA's regulations under the Hesource Conservation
and Recovery Act (RCRA) to operational wastes from ships. The

' Coast Guard's Reception Facllity Requirements for Wasts Materials
. Retained On Board, iasued under Annex.I of MARPOL 73/78 (50 FR

36768, September 9, 1985), have raised a number of questions pregarding
the status of ships and germinals/ports under the RCRA regulations.

In particsular, we have been asked to determine who 13 the gensrator

of olly waste that 18 produced on ships and required under the

Coast Guard's Septamber 9, 1985 regulations to be discharged to
reception facilities At ports and ternminals.

Ve have detsrmined that, as & general matter, for any oily

"

wasts that 18 produced in product or raw METEF1Al Vessal unite,

guch as those used fop EQIE ahipment of oil, both the ahip and, in

gome circumstances, the operator of the gatral facility involved

in removing_{he waste from the ship would be consldersd hagardous
rs

waits generstora. Yor othepr types of olly wsate, such as Bilge
water in vesSal engine rooms contaminated with engine lubrigsant

ariopings or solvents, only the ship wouLd De deemed to ba the
hazardous wasts generator.

1. Generator reguiremeuts,

Tne RCRA regulationa define a generator ms any person, by
site, whose act or process produces hazardous waste ldentified or
1isted in 40 CFR Part 261 or whose ‘act firat causes a nhazardous
waste to become subject to regulation, HC CFR §260.10. Any
person who generatses a so0lid waste muat determine 1f that waste
1z hagardous, and if so, must recelve an EPA identification (ID)
number before treating, storing, transporting or diaposing of the
waste. 1f the generator plans to move the weate off-glte for
tpeatment, storage or disposal, he must somply with certaln
raquirements in Fart 262, ineluding prepering an EPA manifest, .
marking the waste, Keeplng recoprds and filing reports. In addl-~
tion, & generator may accumulate hazardous waste on~site for up
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to 90 days without a permit if he ¢complies with the requireéments
of §262.34(a)(1-4).

2. Types of waste subject to pegulation

fwy e olly wastes subject to Coast Guard regulation under

o MARPOL Annex I gensrally are produced in two way3. The first is

: ~«pough bulk shipment of oil, whéereby sludges and sediments that
settle out in the oil storage tank or unit must dbe pericdically
removed, 041l tankers also heed to- periodiscally dispose of olly
ballast water and tank cleaning water. ‘Phe second type of waste
is produced from the use of o1l as a fuel and lubricant in a
shipt's propulalon and auxiliary system. Bilge water that acounulates
in sengine rooms often contains high concentrations of oll from

| Jubpicant drippings and other routins losses. The bilge water

_ may also be scontaminatad with other types of wastes, Both types

f of waste are solid wastes under §261.2,

._._,mmfm.h‘<..;‘,..,m.v..._w._.n_A

- Whether these wastes are hazardous wastes would be detar-
‘mined under §261.3. In general, the waste would have to Bbe

‘either (1) listed in Subpart D of Part 261; (2) identified in

. ‘gubpart C of Part 261 (e.g., exhibits ignitability characteris-

e T gic): (3) a mixture of solld waste and a listed hazardous waste;
LR - op (ﬁ) 13 derived {rom treating a 1isted hazardous waste., Under
current EPA regulations, used o1l iz not listasd as a hazardous
waste,?/ and therefors, would have to meet (2), (3) or (&) above.
We do not antlolpate many gituations in which one of these criterila
would be met, with the possible exceptlon of contamination of bilge
water with spent solvents. (§261.31) Howsver, even this pessl-
Bility can be minimized 4f the bilge waters are segregatd from
other wastes generated on the ship.23/

8/ EPA's recent proposal to llst used odl as & hazardous wasta,
- 1¢ rinalized, will change its current status under the RCRA
pegulations. See 50 Ped. Reg. 49212 (November 29, 1985).

#8/ Under EPA's spent solvent 1isting, since a solvent la conai-
—'  dered "spent" when it has Dbaen uaaed and 1s no longer fit

for use without being reclaimed or reprocessed, it is likely that
solvents 4ripping from machinery and eollecting in bllge water
would not cause the wastewatsr Lo be wazardous. See 50 FPed. Reg.

53315, 53318 (December 31, 1088),

{Eth
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3. Ragulation of olly wasta undepr RCRA

The %wo types of oily waate from ships ~ - waste producsd
in product tranaport units and waste produced in the propulalon and -.
auxiliary systems - = are trested diffarently under the RCRA regula-
tions. Under $261.4(c), a hazardous waste generated in a product
ar raw material transport vessel s avempt from pegulation untll it
exits the unit in which 1t was generated or unless it ramains iIn
ene unit mors than 30 days after the unit ceases to be opeprated-for
storega or transportation of ihe product or raw materials., These
wastes ars sludges and rasidues produced in Sanks ov holds that
carry produsts or raw matariala, whers the products or rau matarials
aps not in themselves hazardous wastes., See H5 Fed. Reg. 72024,
72026=27 (October 30, 1980). -

As a result of thisz axemption, parties who ramove the waste
fprom the ship at a central facillity bY aither 2mptying the pro-
duct-hnolding unit or cleaning the nolding tank are dsemed to be
_ generators under 40 CFR §260.10 pacause their actions causa the
" mazardoua waste $o become 3ubject to regulation. In addicion, 3he
actions of doth the oparator and ownar of the veasal and the owner of
the produst or raw mataprial resull in preduction of %he hasardous
gaste. Thus, thsse partles, and any others shat flt the genarator
isfinit%ggééare jointly and saeverally liable as gensrators. Jes

d. at .

The Agenecy looks primarily %o the seatral facllity operatad
o pemove saediments and reslduss to perform the gensrator dutles,
aince it 1a the party beat able o perfomm sugh gensarator dutises as
deseraining whether the waste 1z nazardous. Where the wastes are
not pemoved at a central faesility, nowevar, the Ageney looks to tha
$ggrator of the veasel to perform the generator dutles. Id. at
2T« :

EZngine-related wastas are preated quite differently Iin that
they aps raginlated from thne moment thay are preduced, 3inde tie
aparation of tha ship's propulsion syatenm sroduces the olly wastes,
the ship's owner and/or operalor ars ganarators. Ths laedlisy

invelved in removing this waste from the ship 43 net a genarator
5scauns Lt 18 not sauaing the waste to pscoms Subject to regulation

= = thls waste i3 already subject %0 regulation when producsd in
the ahip. Tne facillty may be a transpovtar (Parv 263) or & sraab-
ment storage or dispesal {(T8D) faciliuvy (Paris 264-2635) , depending
upon the scitlons 1t svakes.

The Coast (uard's requirement thab sartain porta and tarminals
ve cartifled %o have avallable adaquate peagption Taellitles for
ghipa?! o0ily wastes does not necssaarlly determine the role of Hhe



port or wepminal in the RCRA regulatory acheme,?/ Fop exampla, A
port or terminal that has avalilable an independent waage hauler who
transfers enging room waste directly 4nto a tank truck does not
appear to fit the definition of ganerator, tpansporter or TSD
facility, The waste haulepr, or whoever 13 gngagad in the offalte
({.2., off the ahip) transportation of the waste, would be daemed
the transporter,

Of sourse, if the manifasted waste is stored for any pardoad
of time in tanks or sentsiners at the port or terminal, or if the
waste is removed to and stopsd in a bargs, both the port and bargse
storing the waste would be deemed TED Pasilitiss subjeet to tha
requirements of Parts 270, 264 and 265, If whoever 13 tvransporsing
the manifested waste from the ahip storas the waats in containsrs
meeting the requirsments of §262,30 at a tranafer facllity, guch aa 2
10ading dogk, the waste may wa stared for 10 days without being
subject %o regulation under Parts 270, 264 and 265, See L0
GFR §263.12.

) The ship, 32 She generator, 43 zlsc a TSD facility &0

D ghe axtant that 1% 13 storing hazardous wasts on board., Under

' §262.34, a generator may sscumulata hazardous waste on sita for 50
" days or less without having 2 permit apovided certaln raquirensnts
are met. EPA i3 surrently finalizing 2 proposed pregulation Zhat.
would sxtend this accumulatilon period for generators who Zenerate
netwesn 100 - 1000 kilograms of hazapdous wasta per month. 3e2 30
Ped. Reg. 31278 (August 1, 1985).

The Agency belleves that the application of tha RERA regula-
£ions in this way w11l Da workable fopr the ships and reoceptieon
facilities subject ta Coast Ouard regulations, In sisuations whers
ships! ownars or operators ara snable zo perform the ganerator
dutles, ahips' agents that ars available at ports or terminals 0
nandle fueling and other neceassary functions, such as carrying o